
PRESENTERS

The statements and conclusions contained in this paper are those of the author(s) only and not those of the New Zealand Law Society. This 
booklet has been prepared for the purpose of a Continuing Legal Education course.  It is not intended to be a comprehensive statement of the 
law or practice, and should not be relied upon as such. If advice on the law is required, it should be sought on a formal, professional basis.

Helen Dervan, Faculty of Law, AUT University, Auckland

Helen is a Senior Lecturer in Law at Auckland University of Technology. She sits on the academic 
committee of the Banking and Financial Services Law Association (Australasia) and on the 
education committee of the Society of Trust and Estate Practitioners (NZ). Her primary research 
interests focus on trusts, both commercial and domestic, and equitable issues in banking and 
commerce. Helen holds a BCL from the University of Oxford and practised in large firms in 
Auckland and the City of London specialising in banking, finance and general commercial litigation 
before commencing her academic career.

Jeffrey Kenny, Wynn Williams, Christchurch

Jeff has 28 years’ experience in trust law. He is a member of the Wills and Trusts Committee and a 
member of the Trusts Law Review Working Group of the NZLS Property Law Section. Jeff is also 
a co-convener of the Canterbury/Westland Branch of the NZICA Trusts Special Interests Group and 
a member of STEP. He is a contributing author of New Zealand Conveyancing Law and Practice 
published by CCH New Zealand and a contributing author of Equity and Trusts in New Zealand 
published by Thomson Reuters. Jeff is a previous presenter at the NZLS CLE Trusts Conference.



CONTENTS  

TRUSTEE INDEMNITIES, RETIREMENT AND REMOVAL ............................................................ 1 

TRUSTEESHIP AND TRUSTEE RETIREMENT .................................................................................................. 2 
SECTION 43 OF THE ACT ............................................................................................................................ 3 
EXTENDING POWERS OF REMOVAL BEYOND THOSE IN S 43 ........................................................................ 4 
CARMINE V RITCHIE .................................................................................................................................... 5 
COSTS OF APPLICATION AND PARTY COSTS ................................................................................................ 8 
BEDDOE APPLICATIONS .............................................................................................................................. 9 
HARRE V CLARK ........................................................................................................................................ 12 
LANCE V LANCE ........................................................................................................................................ 13 
SS 43 AND THE JASMINE TRUSTEES PROBLEM ........................................................................................... 13 
THE POSITION OF AN OUTGOING TRUSTEE ............................................................................................... 15 
THIRD PARTY LIABILITY AND THE TRUSTEE’S INDEMNITY ....................................................................... 16 

Trustee indemnity ............................................................................................................................... 16 
OUTGOING TRUSTEE’S DUTIES TO BENEFICIARIES .................................................................................... 18 
DUTY TO CO-OPERATE ............................................................................................................................. 18 

Caversham Trustees Limited .............................................................................................................. 18 
CONFLICTS OF INTEREST .......................................................................................................................... 19 
SUCCESSOR TRUSTEES’ DUTIES ................................................................................................................ 20 

An indemnified outgoing trustee is a creditor .................................................................................... 20 
THE KEY LEGAL PRINCIPLES ON TRANSFER OF TRUSTEESHIPS .................................................................. 21 
SO WHAT MIGHT AN OUTGOING TRUSTEE PROPOSE IN ORDER TO PROTECT ITSELF? ................................. 22 
TAKING CONTRACTUAL INDEMNITIES ...................................................................................................... 22 
SUCCESSOR TRUSTEES’ POWERS TO GIVE A CONTRACTUAL INDEMNITY ................................................... 23 
SCOPE OF INDEMNITY .............................................................................................................................. 24 

Contractual indemnities for officers of corporate trustees ................................................................. 24 
LIMITING TIME ......................................................................................................................................... 25 
DECEASED TRUSTEES ............................................................................................................................... 26 
LIMITING THE CONTRACTUAL INDEMNITY TO TRUST ASSETS ................................................................... 26 
OVERSEAS APPROACHES .......................................................................................................................... 27 

Value limits ......................................................................................................................................... 27 
Including distributions – and indemnity chain problems ................................................................... 27 
Replacement indemnities .................................................................................................................... 28 
STEP method ...................................................................................................................................... 28 

SO WHAT IS THE SOLUTION? ..................................................................................................................... 29 
KEEPING THE TRUSTEES’ EQUITABLE LIEN .............................................................................................. 29 
DRAFTING THE DOCUMENT AS A DEED ..................................................................................................... 31 
CORPORATE TRUSTEES............................................................................................................................. 32 

 

  


